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Mari anne Cooke,

Respondent - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed.

M1 N. PATRI CK  CROCKS, J. The Petitioner, lra Lee
Anderson-El, 1l (Anderson-El), seeks review of a published

decision of the court of appeals, State ex rel. Anderson-El v.

Cooke, 225 Ws. 2d 604, 593 N.W2d 98 (Ct. App. 1999). The
issue in this case is whether the failure of the Departnent of
Corrections (Departnent) to provide Anderson-El with witten
notice of the time of his disciplinary proceedings, contrary to

Ws. Adm Code § DOC 303.81(9)(1997-98),! invalidates those

1 Al subsequent references to the Wsconsin Admnistrative
Code are to the 1997-98 text unless ot herw se noted.
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Wsconsin Admn. Code 8§ DOC 303.81(3), (7), and (9)%Due
process hearing: W tnesses.

(3)

(a)

(b)

(c)

(d)

(e)

(7)

(a)
(b)
(c)
(d)
(e)
()
(9)

Wtnesses requested by the accused who are staff or
i nmates shall attend the disciplinary hearing unless:

There is a significant risk of bodily harm to the
witness if he or she testifies; or

The witness is an inmate who does not want to testify;
or

The testinony is irrelevant to the question of quilt
or innocence; or

The testinmony is nerely cunulative of other evidence
and woul d unduly prolong the hearing; or

An inmate witness nust be transported to a county jail
to testify, in which case the advocate may be required
to interview the witness and report on the testinony
to the commttee in lieu of a personal appearance by
the w tness.

After determining which witnesses will be called for
the accused, the hearing officer shall notify the
inmate of the decision in witing and schedule a tinme
for a hearing when all of the follow ng people can be
present:

Adj ust ment conm ttee nenbers;

Advocate, if any;

O ficer who wote the conduct report;

O her wi tnesses against the accused (if any);
Accused; and

Wt nesses for accused (if any).

The hearing officer shall prepare notice of the
hearing and give it to the accused, the advocate (if
any), the commttee and all wtnesses, including the
staff nmenber who wote the conduct report.
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pr oceedi ngs. The circuit court vacated the proceedings on the
ground that the Departnent did not follow its own admnistrative
pr ocedur es. The court of appeals reversed, because it found
t hat Anderson-El had waived his right to object to the lack of
notice. Anderson-El, 225 Ws. 2d at 612.

12 W reverse the court of appeals. The Departnent never
i nformed Anderson-El in advance of the date, tine, and |ocation
of the hearing against him As we recently stated in Bergmann

v. MCaughtry, 211 Ws. 2d 1, 8-9, 564 N W2d 712 (1997), when

the Departnent does not notify an inmate of the proceedings
against him or her, in wviolation of the Departnent's own
regul ations, then those proceedings nust be invalidated for
failure to provide a fundanental procedural right.
l.

13 Ander son- El is an inmate at the Kettle Moraine
Correctional Institution (KM). Mari anne Cooke is the warden
This case arises from two disciplinary hearings relating to
Ander son-El's conduct at KM

14 On February 19, 1997, Anderson-El was issued Adult
Conduct Report Nunber 810289. The report alleged that Anderson-
El entered another inmate's cell, transferred property wthout

aut hori zation, and disobeyed witten orders.? In doing so, he

2 The staff nember who observed Anderson-El's alleged
conduct specifically reported that:

| observed i nmate Anderson wal ki ng down the short hal

and inmate \Wal ker foll ow ng behind. Ander son entered
room 34, which belongs to Wl ker, the door was |left
open giving Anderson access into it. (Anderson is
housed in room 26). As | approached room 34 | heard
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allegedly violated Ws. Admin. Code 88 DOC 303.24, 303.40, and
303. 52. The conduct report shows that upon the security
director's review, Anderson-El's conduct required a "nmgjor
of fense" hearing under § DOC 303.76° because "[t]he alleged
violation created a risk of serious disruption at the
institution or in the coomunity.” (R at 6:6.)

15 The report indicates that a copy of the report was
given to Anderson-El on February 19, 1997. Attached to the
report was Form DOC-71, which is a notice of major disciplinary
hearing rights. The form states, in part, that "[t]he Hearing
O ficer or designee will notify you and your staff advocate of
the date, tinme and place of the hearing." (R at 6:8.) It also
states that "[t]he hearing shall be held not sooner than 2 days
and not nore than 21 days after the date you were given a copy
of the above-referenced conduct report.” (R at 6:8.)

16 Form DOC-71 includes a section entitled, "Wiiver of
Formal Due Process (Major) Hearing." That section notifies an
of fender that he or she has certain rights that attend a formal

due process hearing. An inmate nmay indicate on the formthat he

Anderson saying loudly "you owe ne 10 stanps, you

borrowed 5, you still owe ne." Walker said, "I'll get
them, "you can trust ne." Anderson said "It's the
principle.”

(R at 1:10.)

3 Wsconsin Admin. Code § DOC 303.76(1) requires that an
inmate receive a witten notice of charges to be included with a
copy of the conduct report.
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or she waives those rights.* Anderson-El did not waive any of
his rights, including his right to notice and a hearing within
the time limts after the copy of the conduct report was
provi ded.

17 Wsconsin Admn. Code 8 DOC 303.81(9) states that a
hearing officer nust prepare a second notice of the hearing to
be given to the alleged offender, as well as the staff advocate,
the disciplinary commttee, and any w tnesses. The second
notice must include information in regard to the time of the
hearing. See Ws. Admin. Code 8§ DOC 303.76(3), 303.81(7)-(9).

Most significantly, Anderson-El was never given this second
witten notice. The record does not indicate whether Anderson-
El conferred with any potential w tnesses or the staff advocate
who was supposed to represent him

18 The hearing took place on February 27, 1997, which was
within the required two-day to 21-day tinme limt. As to the

allegations of entering another inmate’'s quarters and of

* Form DOC-71 lists the rights an accused has in a formal
due process hearing. The formfirst notifies an accused of the
charge and possi ble consequences and punishnents invol ved. An
accused also has the right to respond to the allegations, to
appear at the disciplinary hearing, and to be represented by a
staff advocate. At a hearing, an accused may question adverse
W tnesses and present evidence. A hearing officer must notify
an accused of the date, tine, and place of the hearing, but an
accused may waive the tinme |limts for the hearing. An accused
may further waive his or her rights to a formal due process
heari ng. Further, a hearing may be conducted wthout the
presence of the accused if he or she refuses to attend the
heari ng. Finally, the form notifies an accused that he or she
may appeal the disciplinary decision within ten days to the
war den or superintendent. (App. at 125-26.) See attached copy
of a Form DOC-71 given to Anderson- El
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di sobeying witten orders, Anderson-El was found not guilty.
However, he was found gquilty of unauthorized transfer of
property. For that wviolation, he lost two weeks of canteen
privil eges. According to the disciplinary hearing report, the
hearing in total took approximtely 13 m nutes.

19 Anderson-El then appealed the decision to the warden

The warden affirmed the decision on March 6, 1997.

10 On April 23, 1997, Anderson-EIl was issued Adult
Conduct Report Nunber 813066, which charged him with group
resistance, in violation of Ws. Adnin. Code § DOC 303.20.°> The
report indicated that the hearing would be conducted as a nmjor
di sci plinary proceedi ng. The notice of hearing rights form was
attached to the conduct report pursuant to Ws. Admn. Code
§ DOC 303.76. Anderson-El did not waive his rights to a fornal
due process hearing, but again, a second witten notice of the
hearing was not sent to him?®

11 Anderson-El was confined in tenporary |ock-up (TLU) on
April 23, 1997. He stayed in TLU until he went to his hearing.

® The conduct report pertained to two incidents occurring on

separate occasions. It reported that Anderson-El nmade the
follow ng statenents: "*W are getting control here. These
guys . . . here know what pay back neans. W w il soon have
total power, not Sgt. Doying.'" Anderson-El was also allegedly

heard to say, "The youngsters are learning to do as we say; they
are learning the G D. ways. These punks al ready owe ne. They
better pay up or there's a price to pay." (R at 6:22.)

® W note that as to both conduct reports, Anderson-El did
not object to the lack of a second notice at either the
disciplinary hearing level or the adm nistrative appeals |evel.
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12 The hearing was held on May 6, 1997, within the two-
day to 21-day tine limt. Anderson-El was taken directly to the
hearing from the TLU. This time, a staff advocate and two
requested w tnesses attended the hearing. The w tnesses also
were permtted to testify. However, it appears that Anderson-E
did not talk to the wtnesses prior to the hearing. The
disciplinary commttee found Anderson-El guilty and sentenced
himto two days of adjustnent segregation and 30 days of program
segregati on. Agai n, Anderson-El appeal ed the decision, and the
war den affirmed.

113 Anderson-El filed a pro se petition for wit of
certiorari in the Sheboygan County Circuit Court. The circuit
court, the Honorable John B. Mrphy presiding, reversed the
prison disciplinary commttee’ s decision with respect to the two
conduct reports at issue in this case.’” On appeal, the warden
argued that Anderson-El waived his right to object to the |ack
of appropriate notice Dbecause he did not object at the
admnistrative |evel. The circuit court responded that
according to Bergmann, 211 Ws. 2d at 14, disciplinary hearings
are invalid when the Departnent does not follow its own
regul ations. The court agreed with Anderson-El that because the
warden failed to conply wth her own regulations relating to

notice, “she acted beyond her authority in this matter.” (R at

" The circuit court also reviewed other conduct reports.
However, the disposition of those disciplinary cases is not the
subj ect of this appeal, and as such, will not be discussed here.
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14:7.) The court therefore vacated the prison disciplinary
commttee’ s findings.

14 The Departnent appeal ed. The court of appeals
reversed, holding that Bergmann is not controlling precedent in

this case. Anderson-El, 225 Ws. 2d at 611. The court first

rejected the Departnent’s contention that the initial notice
satisfied Anderson-El's due process rights. Id. at 608-09
(citing Bergmann, 211 Ws. 2d at 3). However, the court agreed
with the Departnment that Anderson-El waived his objection to the

| ack of notice according to Saenz v. Mirphy, 162 Ws. 2d 54, 469

N.W2d 611 (1991). In Saenz, an inmate brought a 42 U. S C
8§ 1983 action, claimng that he had been denied the right to
present a witness at his disciplinary hearing. 162 Ws. 2d at
59. This court concluded that Saenz had waived his right to
call a wtness because Saenz “wal ked out of the disciplinary
heari ng without objecting to the absence of [the witness] or his
signed, witten statenent.” Id. at 64 (enphasis added). The
court analogized the Saenz ruling to this case and concluded
t hat Anderson-El waived his objection because he did not object

at the disciplinary hearings. Anderson-El, 225 Ws. 2d at 611.
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The ~court reversed the circuit court and reinstated the
di scipline.®
.

115 W first address the issue of whether the Departnent's
failure to provide Anderson-El with a second witten notice of
his disciplinary proceedings invalidates those proceedings. e
review the Departnent's actions de novo, exam ning "whether the
[Dlepartnment acted within its jurisdiction, whether it acted
according to applicable |aw, whether the action was arbitrary or
unr easonabl e, and whet her t he evi dence supported t he

determ nation in question.” State ex rel. R ley v. Departnent

of Health & Soc. Serv., 151 Ws. 2d 618, 623, 445 N W2d 693

(C. App. 1989). See also ABKA Ltd. V. Fontana- On-Geneva Lake,

231 Ws. 2d 328, 334, 603 NW2d 217 (1999) (applying the
certiorari standard of review to a board's decision).

116 We conclude that when the Departnent did not provide
the second witten notice of the disciplinary hearing, in

violation of its own regulation, the proceedings against

Ander son- El were invalidated for failure to provide a
fundanental procedural right. W base our conclusion on the
8 Judge Snyder dissented. He would have affirmed the

circuit court, finding that Bergmann was controlling precedent.

State ex rel. Anderson-El v. Cooke, 225 Ws. 2d 604, 613-14,
593 Nw2d 98 (Ct. App. 1999)(Snyder, J., dissenting). He al so
di sagreed with the mpjority's analysis of the waiver issue and
differentiated Saenz on the basis that the "Departnent's duty in

Saenz was reactive and subject to waiver . . . ." 1d. at 614.
Here, Snyder argued, the Departnent had a "proactive" duty to
provi de Anderson-El wth notice. Id. As such, Anderson-El
could not waive his objection to the |ack of notice. |d.
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firmy established rule that governnental entities nust be
“bound by the regulations which [they thenselves] halve]

promul gated.” Vitarelli v. Seaton, 359 U S. 535, 540 (1959).

17 Wsconsin courts also insist that an agency abide by

its owmn rules. Meeks v. Ggnon, 95 Ws. 2d 115, 119, 289 N W2d

357 (. App. 1980) (stating that “[j]udicial review also |ooks
to whether the commi ssion has followed its own rules governing
the conduct of its hearings, for an agency is bound by the
procedural regulations which it itself has pronul gated” (quoting

Vitarelli, 359 U S at 539-40)). State ex rel. Jones .

Franklin, 151 Ws. 2d 419, 423, 444 N.W2d 738 (Ct. App. 1989),
cited the law as stated in Meeks, and added that when an agency
does not follow its own procedural rules, the agency “acts

beyond its authority.” In Jones, the court of appeals found

that the Departnent’s proceedings were invalid when it violated
sec. HSS 303.76(3) by not holding a disciplinary hearing wthin
21 days of the issuance of a conduct report. Id.

118 The facts in Bergmann are alnost identical to the
facts in this case. In Bergmann, the Departnent also failed to
provide the accused inmate with the second witten notice of a
disciplinary hearing under Ws. Admn. Code § DOC 303.81. 211
Ws. 2d at 3. The only difference between the facts of that

case and this one is that Bergmann did not attend the hearing.

Id. at 5. This court held that the Departnent’s failure to
follow its ow rules regarding notice invalidated the
pr oceedi ngs. Id. at O. Specifically, the proceedings were

i nval i dated because of “the Departnent’s failure to conply with

10
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its own regulations providing a basic procedural right such as
notice . . . .” Id.

119 When an inmate is accused of a “major violation”
requiring a formal hearing, the accused nust receive two witten
notices according to DOC regulations. The first notice,
required by Ws. Adm n. Code 8§ DOC 303.76(1), is attached to the
conduct report and “infornfis] him [or her] of the charges
to enable him [or her] to marshal the facts and prepare the
def ense.” § DOC 303.76 Appendix (conplying wth WIff v.
McDonnel I, 418 U. S. 539, 564 (1974)). The second notice,
required by Ws. Admn. Code 8§ DOC 303.81, requires a hearing
officer to notify the accused of the time of the hearing.® § DOC
303. 81 Appendi x.

20 In this <case, the parties do not dispute that
Anderson-El received the first witten notice of his hearing as
required by Ws. Admn. Code § DOC 303.76. The parties also do

not dispute that the Departnent did not provide Anderson-El with

° I'n Bergmann v. MCaughtry, 211 Ws. 2d 1, 8-9, 564 N. W2d
712 (1997), we concluded that a second witten notice 1is
required after the initial notice wunder 8§ DOC 303.76(1) 1is
given. W based our conclusion on an analysis of three DOC Code
provi sions. Under 8 DOC 303.76(3), an inmate nust receive a due
process hearing between two and 21 working days after he or she

receives the initial conduct report and notice. Section DOC
303.81(7) requires a hearing officer to notify the inmate of the
decision and schedule a hearing. Finally, 8§ DOC 303.81(9)

states that the hearing officer nust prepare a notice of the
hearing to be given to the inmate.

Moreover, in Bergmann we explained that Form DOC 71
notifies an inmate of his or her DOC § 303.76 rights. 211 Ws.
2d at 9. The second notice satisfies the § DOC 303.81
requirenments. 1d.

11
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his second witten notice, in violation of Ws. Admn. Code
§ DOC 303.81(9). Very sinply, the Departnent did not conply
with its own notice requirenent under §8 DOC 303. 81. Because it
failed to abide by its own regulations, the proceedings are
rendered invalid.

121 Moreover, it is not harmess error for an agency to
di sobey its procedural regulations. The state contends that
“It] he purpose of the second notice under Ws. Admin. Code § DOC
303.81(9) was fulfilled even though the [Djepartnent did not
strictly conply with the procedural directive.” (Resp. Br. at
14.) This is essentially a harmess error argunent, simlar to
argunents the Departnent has made in other cases wherein the
state argues that the error has not substantially affected the

inmate’'s rights. See, e.g., State ex rel. Rley, 151 Ws. 2d at

625 (quoting Ws. Adm Code, sec. HSS 303.87)).
22 Wsconsin courts have repeatedly rejected this

ar gunent . In Riley, the court of appeals stated that a

disciplinary commttee’'s failure to obtain an informant’s
statenents under oath was not harnl ess error because the purpose
of the oath requirenment is “'to protect the accused,’”” and “to
pronote the ‘fair treatnent of inmates.’” 151 Ws. 2d at 626
(quoting Ws. Adm Code, sec. HSS 303.01(3)(e) and sec. HSS
303.86(4)). Therefore, the failure to obtain an oath from the
i nformant substantially affected the accused i nmate.

123 Simlarly, in Jones, the court of appeals found that
the Departnent’s failure to conduct the disciplinary hearing

wWithin the proper tinme limt was not harm ess error, because it

12
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believed that “the plain [|anguage of sec. HSS 303. 76(3)
precludes application of the harm ess error provisions of sec.
HSS 303.87 to violations of the hearing tinme [imtations.” 151
Ws. 2d at 423. The court enphasized that “[t]he inmate’s right
to atinely hearing may be waived only by the inmate.” Id.

24 In this case, the Departnent’s error was not harnl ess
because t he error substantial ly affected Anderson-El ' s
fundanmental right to adequate notice. A prisoner's rights and
privileges are dimnished conpared to other citizens, but a

pri soner still must be afforded certain constitutional

protections. Wl ff v. MDonnell, 418 U.S. 539, 555 (1974)

(limted on other grounds by Sandin v. Conner, 515 U S. 472, 484

(1995)). Besides a prisoner's right to religious freedom right
of access to the courts, and protections under the Equal
Protection C ause, anong others, a prisoner has a right to due
process. ' 1d. at 556 (citations omitted). In WIff, the United
States Suprene Court identified witten notice as one of the
procedural due process requirenents that nust be satisfied when
a prisoner is facing disciplinary action. 1d. at 563. W have
also reiterated that witten notice of a hearing is "a basic

procedural right." Bergnmann, 211 Ws. 2d at 9.

1 A prisoner nust be afforded due process before being
deprived of life liberty or property. Wl ff v. MDonnell, 418
US 539, 556 (1974). The Court cautioned, however, that
"[p]rison disciplinary proceedings are not part of a crimnal
prosecution, and the full panoply of rights due a defendant in
such proceedings does not apply . . . . [T]here nmust be nutua
accommodati on between institutional needs and objectives and the
provi sions of the Constitution that are of general application.”

Id. (citation omtted).

13
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25 Anderson-El's fundanmental right to witten notice was
substantially affected by the Departnent's failure to give the
second notice for several reasons. W agree with Anderson-El's
argunent that the “nmere fact that the inmate knows his hearing
will take place ‘sonewhere’ within the next three weeks does not
cure the Departnment's failure to give witten notice of the
date, tine, and location of the hearing.” (Pet. Br. at 27-28.)
Vi sualizing Anderson-El's plight is helpful. Ander son- El was
in prison, and for one of the hearings, he was in TLU from the
tinme that he received the first conduct report to the tinme of
the disciplinary hearing. In that capacity, his ability to
engage in pre-trial preparation was greatly |imted. An i nmate
does not have the flexibility of novenent or independence to
prepare wtnesses and discuss the case with a staff advocate
w th ease. Viewed in light of Anderson-El's restrictions, it
beconmes very clear that he would need to know approxi mately when
his hearing would arise so that he could allocate his sparse
resources to building a strong case. Therefore, the state's
argunent that Anderson-El was not substantially affected by the
| ack of a second witten notice nust fail.

126 Finally, we note that our decision today serves an
inportant public policy purpose: it is nmeant to further both
inmates' and the Departnent's respect for the penal system | f
inmates see that their guards, wardens, and adm nistrators abide
by the rules, then the inmates will be nore likely to respect
both the rules and the people who enforce them Mor eover, a

system that operates according to the rules is nore efficient

14
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than one where the rules are followed only sporadically. | t
woul d be hypocritical for the prison systemto force inmtes to
"obey the rules" when the officers in charge do not.

27 The second issue we address is whether Anderson-E

wai ved his right to object to the lack of notice on appeal to

the circuit court. The Departnent argues that he did waive his
right, and Anderson-El clains that he did not. W agree with
Ander son- El . This issue presents a question of |aw, which we
review de novo. In the Interest of B.J.N, 162 Ws. 2d 635

654-55, 469 N.W2d 845 (1991).

128 Anderson-El did not object to the Departnent's failure
to provide himwth the second notice until he appealed to the
circuit court. The circuit court found that Anderson-El did not
wai ve his objection, but the court of appeals concluded that he

did based on its reading of our decision in Saenz v. Mirphy, 162

Ws. 2d 54, 469 N.W2d 611 (1991). In Saenz, we recognized that
"[g]lenerally, an issue is waived if it is not raised before the

trier of fact." 162 Ws. 2d at 63 (citing Wrth v. Ehly, 93

W's. 2d 433, 443-44, 287 N.W2d 140 (1980)).

129 However, we find that the facts of this case present
an exception to that general rule. Wrth explained that a court
may make an exception, and rule on an issue not raised before
the trier of fact, when the issue presents a question of |aw.
Wrth, 93 Ws. 2d at 443 (superseded by Ws. Stat. § 895.52 on
ot her grounds, WIson v. Waukesha County, 157 Ws. 2d 790, 797

460 N.W2d 830 (Ct. App. 1990)). In this case, the facts are

undi sputed and the issues present a question of |aw Mor eover

15
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both parties briefed the issue, and it is an issue of sufficient
public interest. Wrth, 93 Ws. 2d at 444 (quoting Binder .
Madi son, 72 Ws. 2d 613, 618, 241 N W2d 613 (1976)).
Therefore, we deem that Anderson-El did not waive his objection,
even though he did not raise it during the initial hearing or on
revi ew by the warden. !

30 We overrule our holding in Saenz, in which we stated
that Saenz waived his right to call wtnesses at a disciplinary
hearing because he did not object during that hearing. Saenz
involved an inmate's major disciplinary hearing. 162 Ws. 2d at
57. He requested a witness to attend the hearing, but the
W tness was apparently not available to testify. |d. at 58. At
the hearing, Saenz clainmed that he did not receive notice of the
hearing. 1d. The commttee found him guilty, and he appeal ed.

Id. On appeal, he clained that he was denied a wtness w thout
being given an explanation why the witness could not attend, in
violation of Ws. Admn. Code § DOC 303.81. Id. He also
clainmed that he was not notified properly of the hearing. Id.

After the decision was affirmed on admnistrative appeal, Saenz

“9n State ex rel. Terry v. Traeger, we stated that we
"follow a liberal policy in judging the sufficiency of pro se
conplaints filed by unlettered and indigent prisoners.” 60 Ws.
2d 490, 496, 211 NW2d 4 (1973). In this case, Anderson-El did
not have the benefit of |egal counsel at his hearings, or on his
initial appeals to the warden and circuit court. Wiile he did
use the assistance of a "staff advocate," the advocate is not
t he equival ent of |egal counsel. As such, we follow a libera
policy in judging his failure to object to the lack of a second
notice at the admnistrative | evel.

16
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brought a § 1983 action against the disciplinary commttee
menbers and the prison superintendent. Id. at 59.

131 This <court concluded that wunder the waiver rule
articulated in Wrth, Saenz failed to object tinmely at the

disciplinary hearing to his witness's absence. Saenz, 162 Ws.

2d at 63. Before he wal ked out of the hearing, Saenz objected
to lack of notice, but not to the absence of his witness. Id.
When he sought review of the adjustnment commttee's decision, he
raised the issue of the w tness's absence: "I was denied the
right to have a witness at ny hearing without a reason set forth
in the record as to why ny witness would not be available for
testimony which is required by HSS 303.81." Id. at 58. In
WIff, the United States Suprenme Court held that an inmate nust
be notified of disciplinary charges 24 hours in advance of a

heari ng. 418 U.S. at 564. As to the right to call w tnesses,

the Court stated that:

[the Court would] not be too ready to exercise
oversight and put aside the judgnent of prison
adm ni strators. It may be that an individual
threatened with serious sanctions would normally be
entitled to present wi tnesses and rel evant docunentary
evidence; but here we nust balance the inmate's
interest in avoiding loss of good tinme against the
needs of the prison, and some anmount of flexibility
and accommodation is required.

Id. at 566. Even so, the Court stated that an inmate "should be
allowed to call wtnesses and present docunmentary evi dence

." 1d. Because the right to call wtnesses is fundanental to
due process, and the issue presented a question of law, |ike the

inmates in Bergmann and in this case, Saenz did not waive his

17
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obj ection to the absence of his anticipated wtness.'* In Saenz,
as here, the Departnent allegedly did not follow its own
regul ati ons.

132 In sum Anderson-El did not waive his objection to the
| ack of a second notice according to the principles set forth in

Wrth.

[T,

133 W conclude that when the Departnent does not provide
the second notice required, in violation of the Departnent’s own
regul ations, then those proceedings nust be invalidated for
failure to provide a fundanental ©procedural right. The
Department in this case acted contrary to our holding in
Ber gmann, which is the applicable law. The result was that the
i nmat e, Anderson-El, was never infornmed in advance of the date,
time, and location of the hearing against him We further
conclude that Anderson-El did not waive his right to object to
the lack of notice, even though he did not object at the
admnistrative |evel. This issue presents a question of |aw of
significance to the state penal systen#sato inmates and the

Departnent. The Departnent nust followits own regul ations.

2 W are not overruling the general rule stated in Saenz
and in Wrth that issues are waived if not raised before a trier
of fact, but we find applicable in this case the exception
di scussed therein. Saenz v. Mirphy, 162 Ws. 2d 54, 63, 469
N.W2d 611 (1991) (overruled on other grounds, Casteel v. Vaade,
167 Ws. 2d 1, 481 N.W2d 277 (1992)). The conbination of an
issue of law being presented and the Departnent's failure to
follow its own regulations is significant in this case and in
the overruling of Saenz.

18
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By the Court.—JFhe decision of the court of appeals is

rever sed.
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JFCORRECTIONS ' . I k : CE : WISCONSIN

wstitufdns Administrative Cods-
97/92) NOTICE Or MAJOR DISCIPLINARY HEARING RIGHTS AND  Chapters DOC 302,303 & 524

. WAIVER OF MAJOR HEARING AND WAIVER OF TIME

(For Maior-ar Minor Diacinlinary Hearinng)

ZNDER NAME . . . . "DOCNUMBER : INSTITUTION CONDUCT HEPOR'I; NUMBER.
NDERSON, 1RA L 159096 ool 1 10060
NOTICE OF MAJOR DISCIPLINARY HEARING RIGHTS

* You have been accused and charged with 2 violation(s) of the rules and regulanons of the institution which the
Administrative Rule DOC 303.68(3) or Security Director has designated as a major offénse as stated in the
above-referenced Conduct Report given to you.on ,19

2. Youare advised that, if the Adjustment Comumittee or the Hea.rmg Ofﬁcer determines you have comlmtted the v101at10n(s)
of institution rules and regulations alleged youmay be subject | to
A. Adjustment Segregation;
B. Program Segregation; D. Resuumon,
C. Loss of Time or Extension of MR Date, E. Lossof Other Specified Privileges.

3. You are further adv1sed that, it the Adjustment Commxttee or Hearing Officer determines you have comm1tted the

violation(s) of institution rules and regulations alleged, the followmg may result:

A. Recommendation to Program Review Committee for; i »
1. - Reclassification of Security Rating; o

- 2. Change of Program Assignment; L 4. Removal from the Work/Study Release Program .

3. Transferto Another Institution; = .~ = L8 Suspensmn of Leave'

B. Change of Housing Assignment;

C. Suspension of Visiting or Corresponding anﬂeges,

D. Consideration as a Basis for Denying You Parole.’

- 4. You are further’ advxsettthat you:Have the right to respond to'the alleged wolamm(s) and bé Heard by. the—AdJuslment i
Committee ora Hearing Officer at 4 disciplinary hearing. You have the right to appear at such hearing int your own behaif
and also to be represented by your choice of one of the des1gnated staff advocates: At institutions that employ permanent i
full-time advocates, the warden/superintendent shall assign advocates to offenders. If an offendér objects to the assignment
of a particular advocate because. the advocate has a known and demonstrated conflict of interest in the case, the warden/
superintendent sha.ll assign a different staff member to serve as the offender’s advocate. .

INAME OF STAFF ADVOGATE CHOSEN BY OFFENDER (If hearing ls nét waived)

Z~.Ls¢724077#

If you refuse to participate in: sald heanng, a staff advocate may be appomted for you and the heanng will be beld wh:le
you stand mute.

5. Atsaid bearing, you or your staff advocate will have the nght to question any adverse witresses. The Adjustment
Committee or Hearing Officer miay permit questions or require you or your staff advocate to submit questions to the
Adjustment Committee or Hearing Officerto be asked of the Witness. Repetitive, dlsrespectful and irrelevant questions
may be forbidden.

6. ' Atsaid hearing, you or your staff advocate may present oral, written, documentary, physical evidence and evidence from
voluntary eye witnesses. If there are persons who are eye witnesses (institution offender(s) and/or staff) to the alleged
- violation(s), you may request; in writing, within 2 days of this notice, using form DOC-73 which will be provided to you,
that any one or more of those witnesses he present at said hearing. You may request no more than 2 witnesses (plus
reporting staff member(s)) without good cause. The Hearing Officer may investigate your request to determine if the
witnesses should be called: You will be given the Hearing Officer’s decisionin writing, which will include, if any of the
witnesses are rejected, the reason for rejection.

7. The Hearing Officer or designee will notify you and your staff advocate of the date, tinie and place of the hearing.
. The hearing shall be held hot sooner than 2 days and not more than 21 days after the date you were given a copy of the .
above-referenced conduct report.
B. : The hearing should be held not sooner than 72 hours and not more than 14 days after work/study privileges have been
suspended.
C. If you were transferred to a county jail under Administrative Rule 302 20(4) to await your heanng, the hearing shall é

OCCur Nor mor
ore than 10 days from the date of the disciplinary repoh (CONTINUED N REVERSE SIDE)

Figure 1
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. . §
8. Youare further advised that you may  -ive thé time limits for said hearing and eitt ~equestimmediate déterm.- A
disposition of the alleged violation(s) . request an extension of the time limits in wiuch to prepare for the.hearing.
waiver must also be approved by the Security Director.

9. You afe further advised that you may, at any time, waive your right to a formal due process (major) disciplinary hearing.:

10. You are further advised that, if you waive your right to a formal due process (major) disciplinary hearing, the alleged
violation(s) will be disposed of in accordance with DOC 303.75 which includes: )

A.. You shall appear before a Hearing Officer orthe Adjustment Committee no sooner than 2 working days or no later

than 21 days (or 14 days if work / study release termination procedure is involved under Administrative Code 324);

B. Youmay present your version of the incident;

C. The staff member(s) who wrote the Conduct Report does not need to be present; - .

D. The Hearing Officer Adjustment Committee may question you and otherwise investigate the case and shall decide your
guilt or innocence and decide the punishment to be imposed. . .

11. You are further advised that you may appeal (form #DOC-91) the Hearing Officer's or Adjustment Committee's finding of
- guilt and/or punishment to the Warden/Superinterident within 10 days of the decision.

12. You are further advised that if you refuse to attend the hearing, the hearihg may be conducted without you being present.

I cgr}i I that dl have 3eal}|d, ?\f had r?all\cni tome, |OFFENDERSIGNATURE o - - DATESIGNED .

and fully understand this Notice of Major - e ' .

Disciplinary Hearing Rights. -~ -~ = .- ; M,,,\.,Z@ ' |2-/5-57
STAFFMEMBERSIGNATURE T ~DATE SIGNED

I certify that the inmate has read, or I'have
read to him/ her, the Notice of Major
Disciplinary hearing Rights.

(] orrenDER REFUSES TO SIGN NOTICE COIE B (v rtotss
WAIVE OF FORNMAL DUE PROES (MAJOR) HE
iy f

>- /?’—ﬁ”?

o

I have checked the appropriate boxes above and my signature means that:
[] 1 wAIVE A FORMAL DUE PROCESS (MAJOR) HEARING or : ] 1 waive ive LimiTs o ‘

l:l | WAIVE BOTH FORMAL DUE PROCESS (MAJOR) HEARING AND THE TIME LIMITS
ESS 5N R

DISTRIBUTION (After Security Director's Decision): Onginal - Case File; Copy-Offender;. Copy - Security Office; Copy - Advocate

Fi gure'2



